The Evolution of the Judicial Takings Doctrine in American Law by 李欣欣
学校编码：10384                              分类号_______密级 ______ 




硕 士 学 位 论 文 
 
美国法上司法征收理论的演变 
 The Evolution of the Judicial Takings Doctrine 
in American Law 
李欣欣 
指导教师姓名： 刘 连 泰 教 授  
专 业 名 称： 宪法学与行政法学  
论文提交日期： 2 0 1 4 年  4  月  
论文答辩时间： 2 0 1 4 年    月  
学位授予日期： 2 0 1 4 年    月  
答辩委员会主席：           
评    阅    人：            
 


















另外，该学位论文为（                            ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的



























（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 







                             声明人（签名）： 





















第一章介绍了司法征收的起源。在 1897 年和 1905 年判决的两个案子
中，联邦最高院间接地支持将征收条款适用到司法机关，在该阶段，最高
法院提出“公平及实质基础”作为法院判断是否构成征收的标准。 






























The Takings Clause of the Fifth Amendment states that “nor shall private 
property be taken for public use, without just compensationk.” For a long time, 
the provision——regarded as a " emperor's clause ", used to prohibit the State's 
power to expropriate private property However, it's worth noting that whether 
the the takings protections of the Constitution should apply to prohibit the 
judiciary from taking property rights of its citizens——in other words, whether 
the judicial branch could accomplish a Fifth Amendment taking. So far,  the 
scholars’ position on judicial takings is still unclear. This article traces the 
typical cases of judicial takings at the Supreme Court, focusing on the attitudes 
of the Supreme Court towards judicial takings and their suggested judicial 
takings tests, to reveal the evolution of judicial takings in America. 
Chapter 1 introduces the origin of judicial takings. In two cases decided in 
1897 and 1905, the Supreme Court addressed to support the judicial takings issue 
indirectly. During that period of time, the Supreme Court proposed the “fair and 
substantial basis” test to determine that whether the court decision has been a 
taking of property. 
Chapter 2 introduces the dormancy of judicial takings. This part concludes 
three cases in the 1930s. In these three cases, the Supreme Court, in declining to 
exercise jurisdiction, stated that “the Judicial Takings Theory would violate 
principles of Federalism and Common Law.” 
Chapter 3 introduces the revivification of judicial takings. In 1967, the  
concept of judicial takings received a boost from a concurring opinion authored 
by Justice Stewart who addressed the rule of unpredictability test. In two cases 
decided in 1980, the Supreme Court provided support for the proposition that 
takings effected by the judicial branch are not entitled to special treatment . 













topic. And he was the first justice after Justice Stewart to advocate the doctrine 
of judicial takings. 
Chapter 4 introduces the recent development of judicial takings. During 
the time of it, the dissonance on the concept of the judicial takings becomes 
more fiercer at the Supreme Court. In this part, the author concludes the 
different attitudes which the judges of the Supreme Court held to the judicial 
takings doctrine. After that, the author addresses the scholars’ doubts about the 
judicial takings theroy. 
Chapter 5 attempts to give an Originalism explanation of the Takings 
Clause, both through the “constitutional language” and the “legislative power”.  
In the end, this article tries to analyze the attitudes of judicial takings the 
Supreme Court held，and proposes the understanding of judicial takings. 
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正当程序（Due Process）的要求，不符合公平及实质基础（Fair and Substantial 
Basis）这一原则。伊利诺斯州最高法院所作的确认判决，由于违反了政府
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